
COMMONS AND RIGHTS OF WAY COMMITTEE

Application for the registration of land known as “Debenhams (Bon Marche) 
Sports Field”, Land to the North of Estcourt Road, Gloucester, as a town or 

village green under Section 15 Of The Commons Act 2006

Report of the Head of Legal Services

1. Purpose of the Report

To consider the following application:

An application to register land known as “Debenhams (Bon Marche) Sports Field, 

Land to the North of Estcourt Road, Gloucester as a new town or village green.

Application Land:

Land known as “Debenhams (Bon Marche) Sports Field”, shown edged red on the 

plan attached to the Application and set out in Appendix 1 – Map ‘B’.

Name of Applicant: John Bond on behalf of “Friends of the land known as 

Debenhams Sports Field” (“FODSF”). 

Date of Application: 3 April 2013



2. Recommendation

That the Application dated 3 April 2013 made by John Bond on behalf of FODSF 

(“the Applicant”) for the registration of an area of land known as Debenhams (Bon 

Marche) Sports Field, land to the north of Estcourt Road, Gloucester (as shown 

edged red on the plan attached to the Application Appendix 1 – Map ‘B’) as a town or 

village green pursuant to section 15 of the Commons Act 2006 should be REFUSED 

for the reasons set out in the Inspectors report attached at Appendix 2.

3. Statutory Authority

Section 15 of the Commons Act 2006 (“the Act”) provides for the amendment of the 

register of town or village greens maintained by the County Council as the Commons 

Registration Authority (“CRA”) where “any land becomes…a town or village green”. 

Any person may make an application to the CRA for the amendment of the register 

provided that the criteria set out in section 15 of the Act for the establishment of a 

town or village green is met. The County Council as the CRA is obliged to consider 

any such application, duly made, in accordance with the relevant regulations and to 

register any land should that statutory criterion be met.

4. Report

4.1 Description

The area of land that is the subject of this application (“the Application”) is known as 

“Debenhams (Bon Marche) Sports Field”, land to the north of Estcourt Road, 

Gloucester (“Application Land”). The Application Land’s southern boundary is 

entirely enclosed by the rear gardens of properties on Estcourt Road. The western 

boundary abuts properties situated on Escourt Close. The northerly section of the 

eastern boundary leads on to Plock Court, with Gloucester Footpath No 68 running 

adjacent to and for the full length of the eastern boundary of the Applicant Land 

(there is no public right of way over the Application Land). Photographs showing the 

Application Land will be available during the presentation at the committee meeting.



4.2 General

4.2.1 Town or village greens are areas of land within defined settlements or 

geographical areas of land which are used for sports and recreational 

pastimes by the inhabitants of the neighbourhood or locality. A town or village 

green may be privately owned although in practice many are owned by the 

local district/parish council.

4.2.2 The Act sets out the legal criteria that is required for a town or village green to 

be registered. Section 15(2) of the Act sets out the test that needs to be met 

for an area of land to be registered as a town or village green. Each element 
of the test needs to be met for an application to be successful. 

Section 15(2) states: -

“(a) a significant number of the inhabitants of any locality or of any 

     neighbourhood within a locality, have indulged as of right in lawful 

     sports and pastimes on the land for a period of at least 20 years, and

(b) they continue to do so at the time of the application”.

4.2.3 Statutory Test

 Significant Number

The term was defined in the case of R (McAlpine) v Staffordshire County 

Council (2002) Sullivan J said that “significant” did not mean a considerable or 

a substantial number.  It means that the number of people using the land in 

question in a qualifying manner has to have been sufficient to indicate to the 

landowner that the land has been in general use by the local community for 

informal recreation as a distinct from occasional use by individuals as 

trespassers.



It is not necessary for the recreational users to come predominately from the 

relevant locality or neighbourhood, nor is it necessary for there to be a spread 

of users coming from across the entirety of the claimed locality or 

neighbourhood. However, only recreational use by members of the public 

from the relevant locality or neighbourhood will contribute to the “significant 

number” test. That is, use by people that do not come from within the claimed 

locality or neighbourhood does not support an application for registration of a 

new town or village green and should be discounted to the extent that 

evidence of such use is adduced. The statutory test is clear that use must be 

by “a significant number of the inhabitants of any locality or of any 

neighbourhood within a locality” such components of the test must be read 

together.

 Inhabitants of any locality or of any neighbourhood within a locality

A locality must be an area recognised in law (e.g. parish boundary), as set out 

by Sullivan J in the case of Cheltenham Builders Limited v South 

Gloucestershire District. However a “neighbourhood” does not have to be 

legally recognised and may for example cover a housing estate. A 

neighbourhood cannot be just any area drawn on a map; it must have some 

degree of cohesiveness. Its boundaries must be ascertainable given that the 

effect of registration as a new town or village green is to confer upon the 

inhabitants of the locality or neighbourhood relied upon, general recreational 

rights.  It is therefore, necessary to be able to identify those who are 

possessed of the right to use the land and those post-registration users who 

continue to be trespassers against whom the landowner would be entitled to 

bring proceedings.  The CRA has to be satisfied that the area alleged to be a 

neighbourhood has a sufficient degree of cohesiveness in order to satisfy the 

test.



Case law has provided limited guidance on the approach to be adopted when 

considering whether or not an area meets the ‘neighbourhood threshold’. In 

Leeds Group Plc v Leeds City Council the High Court judge stated “It seems 

to me that the ‘cohesiveness’ point cannot in reality mean much more, in an 

urban context, than that a neighbourhood would normally be an area where 

people might reasonably regard themselves as living in the same portion or 

district of the town as opposed (say) to a disparate collection of pieces of 

residential development which had been ‘cobbled together’ just for the 

purposes of making a town or village green claim”.

Whether or not a claimed neighbourhood is a neighbourhood for the purposes 

of the statutory test is a matter to be assessed and determined by reference 

to the evidence produced in support of the existence of any claimed 

neighbourhood. There must be evidence of something that makes a claimed 

neighbourhood one that is sufficient to satisfy the requirements of the 

legislation rather than simply an area on a map around which an applicant has 

drawn a red line without any further explanation as to why it is said that the 

area so delineated is a neighbourhood. In order to establish that a 

neighbourhood exists it is necessary for an applicant to adduce evidence to 

demonstrate that it is and it clear that the cohesiveness test is still applicable.

 The term “as of right”

An applicant must show that the land has been used without force, stealth or 

permission from the landowner.

 Lawful sports and pastimes

The type of activity which historically has been accepted has had to be 

something more than a mere wandering as it is “lawful sports and pastimes” 

required to satisfy the test and not “exercise and recreation”. Types of activity 

include, playing games e.g. cricket/rounders, dog walking, fruit picking, bird 

watching etc.



 For a period of twenty years

The 20 year period is the period immediately preceding the application, the 

final day of the period being that upon which the application is made.

4.2.4     Town and Village Green Procedure

The procedure which has to be followed  in respect of determining town 

and village green applications is set out in the relevant Regulations “The 

Commons (Registration of Town or Village Green) (Interim Arrangements) 

(England) Regulations 2007”.

4.2.5 With regards to this Application, the Applicants have applied to register the 

land under section 15 (1) and (2) of the Act on the basis that a significant 

number of the inhabitants have indulged in lawful sports and recreational 

pastimes on the land for a period of at least 20 years and they continued to 

do so at the time the Application was submitted to the CRA.

4.3 Application and Background

The Applicant submitted the Application to the CRA on the 3 April 2013. After 

clarification at the Pre Inquiry meeting and at the Inquiry the Applicant sought to rely 

upon the locality of the City of Gloucester and  the neighbourhood comprising of the 

wards of Longlevens, Elmbridge,  Kingsholm and Wooton these wards being a single 

neighbourhood (see paragraphs 135 and 136 of the Inspectors report for further 

details).The Applicant claimed local residents had indulged in lawful sports and 

pastimes as of right for not less than 20 years on the Application Land and up until 

the date of the Application. The Application was supported by statements of 

evidence from local residents. The evidence statements advised that the Application 

Land had been used for at least 20 years for activities such as dog walking, children 

playing and berry picking.

The CRA advertised the Application in a local newspaper and by erecting site 

notices on 11 October 2013 with a six week consultation period running until 22 

November 2013 as required by The Commons (Registration of Town or Village 

Green) (Interim Arrangements) (England) Regulations 2007. 



Several objections to the Application were received. The most substantive objection 

being from the Trustees of the “G.A. Pope Will Trust” the owner of the land (“the 

Landowner”) in respect of the Application. The land was formerly owned by George 

Augustus Pope who was a former Managing Director of Debenhams in Gloucester 

and his Will stated that the land should be used by the employees of Debenhams 

(Bon Marche) in the future. 

The Landowner objected to the Application on the following grounds;-

 Debenhams themselves had not used the land for the past 10+ years and the 

land had been returned to the descendants of Mr Pope (the Trustees) who 

were seeking to dispose of the land with the proceeds being donated to the 

Debenhams Retirement Fund. A sale had been agreed with a third party and 

the land agreed to be used for sporting purposes.

 That an area of the Application Land was overgrown and impenetrable and 

had been in that state for a number of years and therefore could not have 

been used for sports and recreational pastimes (providing photographic 

evidence to this effect).

 That access to the site was via a locked gate off Escourt Road. The gate had 

been locked for a number of years therefore access to the Application Land 

was by force etc.

 Land to the north and eastern boundaries are hedged and largely fenced 

which had been maintained in order to keep the land secure. Access to the 

Application Land has been gained by trespassers in this area via gaps caused 

by damage to the hedges and fences, which doesn’t constitute access as of 

right as damage had been caused.

 Some of the evidence relates to individuals accessing the Application Land 

from gates directly linked to their own gardens. The Trustees advised that 

permission via their solicitors had been provided over time to allow access 

onto the land (from the rear of properties); as such those individuals were 

using the land with permission.



 Insufficient evidence provided in respect of a “significant” number using the 

Application Land. The locality covers several thousand homes, whereas the 

evidence supplied by the Applicant is limited to a small number of local 

inhabitants.

 The gates to the Application Land are locked and there has been locked for a 

number of years and there is a sign stating “Private Property – Keep Out” 

“Trespassers will be Prosecuted”.

The CRA forwarded the objection material to the Applicant for consideration and 

comment. A period of liaison occurred between the CRA and the parties allowing 

them to address issues raised by each other and in order for the CRA to establish 

key information to assist with the determination of the Application.

As there was an impasse in the evidence placed before the CRA, the CRA 

considered that it would be prudent to instruct an independent Inspector to hear oral 

evidence from the parties to establish whether the Application satisfied the legal 

tests set out in section 15 of the Act, in particular as to whether the neighbourhood 

met with legislative requirements and whether the use could be considered to 

amount to sports and recreational pastimes.

4.4 Pre- Inquiry Meeting 

The CRA held a pre inquiry meeting on 23 June 2014 between the Applicant, 

Landowner, one of the local City Councillors (Cllr Porter) and the appointed 

Inspector (Ms Rowena Meager of No.5 Chambers, Birmingham) to discuss any 

procedural issues and to set a date to hold the Inquiry.



4.5 Inquiry Meeting

The Inspector held a non-statutory Inquiry between the 13 – 15 October 2014 at the 

Wooton Hall Club, 138 Barnwood Road, Gloucester, GL4 3JS. 

The Inspector heard evidence from 16 witnesses on behalf of the Applicant and 2 

witnesses on behalf of the Landowner in addition to the written evidence that had 

been submitted by all parties.

The Inspector held a site visit on the 15 October 2014 with the County Council’s 

Senior Lawyer, Janet Smith, in attendance and representatives from both the parties. 

No evidence was heard during the site visit. The Inspector walked around the whole 

of the Application Land and in addition went to Plock Court and walked the footpath 

from Plock Court to Estcourt Road.

5.   Inspectors Report and Recommendation 

5.1 A copy of the Inspector’s report may be found at Appendix 2 and provides a 

detailed analysis of the evidence which was submitted at the Inquiry, together 

with all written submissions provided by the parties and those who spoke at 

the Inquiry.  The report also applies the relevant case law and legal tests in 

respect of the Inspector making her recommendations to the Committee.  

5.2 In testing all of the evidence at the Inquiry the Inspector has concluded that 

the relevant statutory criteria has not been satisfied in relation to the 

Application and that consequently no part of the Application Land should be 

registered as a town or village green.

5.3 The Inspector within her report states that the Application fails on the legal 

tests regarding neighbourhood at first instance and goes on to state that the 

use of the land for sports and recreational purposes is insufficient, as the 

Application Land is mostly used for thoroughfare or use akin to public rights of 

way use.



5.4      With regards to the Application meeting the statutory test for neighbourhood 

the Inspectors findings stated:-

Para 107.

“Every witness had signed a WS [witness statement] that the claimed neighbourhood

was made up of the five parishes of Elmbridge, Wooton, Kingsholm, Longford and

Longlevens. Not a single witness that gave evidence to the Inquiry for the Applicant 

identified the fact that there are no civil parishes by those names and they are, in 

fact, administrative wards within the single Parish of Gloucester…save for Longford. 

Further…in closing the Application was amended to proceed on the basis of a 

claimed neighbourhood that was made up of electoral wards rather than parishes to 

which none of the witnesses had directed their evidence”.

Para 108.

“Further, every witness signed a WS and EQ [evidence questionnaire] that listed the

facilities that are located within the claimed neighbourhood. That list had clearly been 

drawn up by those constructing the Application and the majority of witnesses had 

ticked every single facility. During oral evidence it became clear, once again, that a 

number of witnesses had simply ticked boxes without any proper consideration for 

the evidence they were giving. By way of example, evidence on residents 

associations and neighbourhood watch areas was extremely unsatisfactory, it being 

apparent that witnesses had not satisfied themselves of the 

organisations/associations that they could point to as being within those classes of 

facilities…”

Para 109.

“…I [the Inspector] heard no evidence  at all from any of the Applicant’s witnesses 

about why the area relied upon in the Application is considered to be a 

neighbourhood…I did not…hear from any witness on what it is about the claimed 

neighbourhood that makes it an identifiably distinct area within the claimed locality.”



Para 110.

“…the lack of reference to other people being identifiable as having come from the 

claimed neighbourhood was conspicuous. In fact, the few witnesses that did refer to 

other users did not know who the people were or where they came from…I cannot 

simply make assumptions about where people might have come from. Whilst 

inferences can be drawn that some of the other users probably did come from within 

the claimed neighbourhood it is incumbent upon an applicant to prove its case on the 

balance of probabilities.”

Para 111.

“On the whole, the evidence of actual use was very generalised and superficial and 

wholly inadequate to paint a clear picture of the use that has been made of the land 

by inhabitants of the claimed neighbourhood throughout the entirety of the 

Application Period…”

Para 145.

“In relation to the users of the Application Land it is of course obvious that those that 

gave evidence who lived in the claimed neighbourhood clearly came from the same. 

However, I make no findings of fact in relation to other users of the Application Land 

referred to by the Applicant’s witnesses in terms of their residence because those 

that were asked the question said that they did not know the people who they had 

seen on the land or where that had come from…I therefore have no idea whether 

use of the land witnessed by those who gave evidence was by people from the 

claimed neighbourhood or not…”

Para 146.

“In relation to the claimed neighbourhood itself, beyond the lists of facilities contained 

in the WSs and EQs I heard very little that lent itself to establishing the existence of a 

neighbourhood. Whilst the Applicant’s witnesses were cross examined on the 

facilities they had listed as being located within the claimed neighbourhood, their 

answers ranging from vague to very unsatisfactory, I did not hear evidence from 

anyone as to why they thought the presence of the facilities listed meant that the 

claimed neighbourhood was a neighbourhood; their neighbourhood. I heard no 



evidence at all on the question of cohesiveness or what purportedly binds the 

residents of this claimed neighbourhood together or produces any coherent link 

between them of any description.”

Para 152.

“Beyond the generic list of various facilities that are located within the claimed 

neighbourhood I have seen and heard very little evidence of why the Applicant’s 

witnesses regard the claimed neighbourhood as their neighbourhood. Not all of the 

Applicant’s witnesses named the same schools or community centres or churches, 

for example, as being within the claimed neighbourhood. One would expect any 

neighbourhood to have focal points or facilities that would be fairly consistently 

recognised by all of those living in it. Further, a number of witnesses were unable 

when pressed, to actually identify by name some of the facilities they said were 

present in the claimed neighbourhood. This already gives the impression that the 

claimed neighbourhood is not a pre-existing community in respect of which there is 

an element of established or recognisable cohesiveness but is an artificial construct 

that has been cobbled together for the purposes of making this Application”.

Para 154

“…it is my view that 3 electoral wards are simply incapable of being a neighbourhood 

for the purposes of section 15 of the 2006 Act”.

Para 155

“The burden of proof is upon the Applicant to establish that each and every part of 

the statutory test has been met. In the context of the claimed neighbourhood it is my 

view that the Applicant has fallen a long way short of meeting that threshold…I 

therefore conclude that the claimed neighbourhood is not a neighbourhood within the 

meaning of the 2006 Act. In my view it is an artificial construct for the purposes of 

this Application and it is in fact incapable of being a neighbourhood for the reasons I 

have expressed in the foregoing paragraph. That conclusion is an end to this 

Application because it means that the Applicant cannot satisfy each and every part 

of the statutory test, which is what he must do in order to succeed…”.



5.5 In respect of the usage of the Application Land for sports and recreational 

pastimes the Inspector stated:-

Para 138.

 “…It is clear to me that some use of the Application Land has been made 

throughout the Application Period for various activities that qualify as lawful sports 

and pastimes…

Para 139.

“However, some of that use, and in my view a good proportion of it in light of the 

Applicant’s witnesses evidence, was use of the perimeter of the land for walking…or 

as a thoroughfare from one point of entry [onto the Application Land] to a different 

exit point…”

Para 140.

“…the evidence I heard of such use [for lawful sports and pastimes] was both 

minimal and completely lacking in detail as to frequency and the period during which 

it occurred. I am therefore unable to make any clear and positive finding of fact in 

respect of the areas of the Application Land that were used for various recreational 

activities, the frequency with which they occurred on the land and during which part 

of the Application Period any such use did occur.”

Para 162.

“It is my view that use of the perimeter of the Application Land for any form of

walking with or without dogs is likely to have created an impression of PROW [public 

rights of way] type use, as is use of the land as a cut through…therefore, any use 

that is PROW type use does not contribute to the qualifying use and must be 

discounted from the evidence base upon which the Application is to be decided.”



Para 163.

“Once the PROW type use is discounted, together will all of the other use that must 

be discounted for the reasons I have dealt with above (for example because it is not 

possible to determine if users were from within the claimed neighbourhood or not) I 

am not satisfied that the Applicant has discharged the burden of proof upon him to 

establish that there has been sufficient use for lawful sports and pastimes of the 

Application Land or any part of it by a significant number of the inhabitants of a 

qualifying neighbourhood for the entirety of the Application Period. The use I have 

heard evidence of (notwithstanding that I do not accept that it is use by inhabitants of 

a qualifying neighbourhood), minus the PROW type use, is in my view use that can 

be best describe, for the most part, as trivial and sporadic acts of trespass.”

5.6 Members are recommended to accept the report of the Inspector and to 

determine that the Application to register land known as “Debenhams (“Bon 

Marche”) Sports Field”, land to the north of Estcourt Road and East of 

Estcourt Close, Gloucester as a town or village green be REJECTED and no 

part of the Application Land be added to the Register of Town and Village 

Greens.

6.  Background Evidence

Members may consider the background evidence in its entirety prior to this 

Committee Meeting, if required, by contacting the officer directly on the details 

below. The evidence will not be presented at the Committee Meeting given that this 

has already been heard and tested by the appointed Inspector at the inquiry and duly 

considered in her findings within her report as attached.



7.  Background Papers

 Application & supporting documentation

 Objection material

 Background information and all correspondence

 The Commons Act 2006

 The Commons (Registration of Town or Village Green) (Interim 

Arrangements) (England) Regulations 2007

 Ms Meager’s Report – sitting as the independent Inspector

8. Departmental Contact

Carrie Denness – Principal Lawyer (Planning/Highways)

Corporate Team

Legal Services

Tel: 01452 328724

Email: carrie.denness@gloucestershire.gov.uk  

mailto:carrie.denness@gloucestershire.gov.uk

